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SEARCH AND SEIZURE – MOTIONS TO SUPPRESS

(State Court)

Scope of Paper


A defendant in a criminal case may file a pretrial motion to suppress in order to challenge the legality of the seizure of evidence that the state proposes to use against the defendant at trial.  The determination of a motion to suppress in the defendant’s favor may narrow the evidence that the state offers at trial and may even result in the dismissal of the case filed against the defendant.  The purpose of this paper is to outline the procedural requirements surrounding motions to suppress evidence, the advantages and disadvantages of filing such a motion, and some recent search and seizure issues considered by the courts.

Procedural Rules for Motions to Suppress


A trial court may set any criminal case for a pretrial hearing before it is set for trial on the merits.  See, TEX. CODE CRIM. PROC. ANN. art. 28.01.  The presence of the attorneys and the defendant is required for such a hearing.  See, Riggall v. State, 590 S. W.2d 460 (Tex. Crim. App., 1979); Warren v. State, 804 S.W.2d 597 (Tex. App. – Houston [1st Dist.] 1991, no pet.).  One of the matters that may be determined at a pretrial hearing is a motion to suppress evidence.  See, TEX. CODE CRIM. PROC. ANN. art. 28.01.  


When a criminal case is set for a pretrial hearing, any preliminary matter, such as a motion to suppress evidence, not raised or filed seven days before the hearing will not thereafter be allowed to be raised or filed, except by permission of the court for good cause shown; provided that the defendant shall have not less than 10 days notice of such hearing in order to give the defendant adequate time to file motions.  See, TEX. CODE CRIM. PROC. ANN. art. 28.01 Sec. 2. 

It is best that the written motion to suppress contain every objection to the admission of the evidence that is the subject of the motion.  In Buchanan v. State, 207 S.W.3d 772 (Tex. Crim. App. 2006), the defendant filed a pretrial motion to suppress alleging that he was arrested without a warrant and/or probable cause in violation of the 4th and 14th Amendments to the United States Constitution and Article 1, section 9 of the Texas Constitution and requesting that all fruits of the illegal arrest be suppressed.  At the hearing on the motion, the state argued that the defendant did not have standing and that the police had probable cause.  Defense counsel “confined his argument almost exclusively to the issue of standing” and the trial court denied the motion.  On appeal, the defendant argued that the trial court erred by denying the motion to suppress because, inter alia, the warrantless arrest violated Chapter 14 of the Texas Code of Criminal Procedure.  The Texarkana Court of Appeals held that defense counsel’s argument that officers “did not have any sort of arrest warrant” and that the officers “have to have either consent, which they didn’t have, or emergency exigent circumstances, which they didn’t have…” was sufficient to invoke Chapter 14 because it alluded to a warrantless arrest and utilized terminology from article 14.05 of the Code of Criminal Procedure.  The Court of Appeals then held that the evidence should have been suppressed because the arrest was illegal under TEX. CODE CRIM. PROC. ANN. art. 14.03(a)(1).  On discretionary review, the Court of Criminal Appeals overturned the Court of Appeals and held that the defendant waived the Chapter 14 argument by not specifically raising it either in the motion to suppress or orally during the hearing on the motion to suppress.

Even if the trial court sets a pretrial hearing, the court retains discretion whether to hold an evidentiary hearing on the defendant’s motion to suppress or postpone the determination of the motion until the issue arises at trial.  See, Bell v. State, 442 S.W.2d 716 (Tex. Crim. App. 1969); Calloway v. State, 743 S.W.2d 645, 649 (Tex. Crim. App. 1988).   In other words, the trial court may carry the motion to suppress with the trial of the case.  See, Garza v. State, 126 S.W.3d 79, 84-85 (Tex. Crim. App. 2004).  Alternatively, the trial court may decide the merits of the motion based simply on a review of the motion without any type of live pretrial or during trial evidentiary hearing.  TEX. CODE CRIM. PROC. ANN. art. 28.01 Sec. 1(6); State v. Brunner, 917 S.W.2d 103, 105 (Tex. App. – San Antonio 1996, pet. ref’d).

Upon request of the losing party, the trial court is required to enter findings of fact and conclusions of law explaining its ruling on a motion to suppress.  When the trial court makes no findings, the appellate court presumes implicit findings that support the decision on the motion to suppress.  See, State v. Cullen, 195 S.W.3d 696 (Tex. Crim. App. 2006).  

Rules of Evidence for Motions to Suppress

The mere filing of a pretrial motion to suppress does not preserve error in the admission of evidence.  See, Maynard, v. State, 685 S.W.2d 60 (Tex. Crim. App. 1985).   A hearing and ruling outside the presence of the jury, however, will preserve error without the need of objecting again in the presence of the jury. See, TEX. R. EVID. 103(a)(1); Ethington v. State, 819 S.W.2d 854, 859 (Tex. Crim. App. 1991); Geuder v. State, 115 S.W.3d 11, 14-16 (Tex. Crim. App.2003).  Although, if the defendant says “no objection” when the evidence is offered in the presence of the jury any error preserved by the hearing and ruling on the pretrial motion to suppress will be waived. See, James v. State, 772 S.W.2d 84, 97 (Tex. Crim. App. 1989), vacated on other grounds, 493 U.S. 885 (1989); Gearing v. State, 685 S.W.2d 326, 329 (Tex. Crim. App. 1985).

The defendant may also waive any error in the overruling of a pretrial motion to suppress by introducing the same evidence before the jury as the objected to evidence.  The exceptions to this principle are where the defendant is impelled to testify to overcome illegally admitted evidence and where the defendant offers the evidence to meet or destroy illegally admitted evidence.  See, Leday v. State, 983 S.W.2d 713 (Tex. Crim. App. 1998).
The Rules of Evidence, with the exception of the rules governing privileges, do not apply at the hearing on a motion to suppress evidence.  See, TEX. R. EVID. 101(d)(1)(A) & 104(a); Granados v. State, 85 S.W.3d 217, 227 (Tex. Crim. App. 2002).  Also, in accordance with Supreme Court precedent, the Rules of Evidence specifically allow a defendant to testify on a preliminary matter out of the hearing of the jury, such as at a hearing on a motion to suppress, without being cross-examined on matters not covered by his direct testimony.  See, TEX. R. EVID. 104(d); Simmons v. United States, 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968).  If the defendant does testify at the motion to suppress hearing, and he later testifies at trial in a manner that is inconsistent with his pretrial motion to suppress hearing testimony, the state may use the pretrial testimony to impeach the defendant.  Franklin v. State, 606 S.W.2d 818 (Tex. Crim. App. 1978).
Finally, it is not necessary that a defendant file a pretrial motion to suppress evidence in order to object to the admissibility of evidence at his trial.  The defendant may raise the issue by making a timely, specific objection at the time the evidence is offered during the defendant’s trial.   See, Roberts v. State, 545 S.W.2d 157, 158 (Tex. Crim. App. 1977).    

Burdens of Proof and Persuasion


In order for a defendant to successfully invoke the Texas or federal exclusionary rule he must negotiate several legal hurdles.  First, the defendant must show that he has standing to complain about the illegality that is the subject of his motion to suppress.  This means that the defendant must demonstrate that he had a reasonable expectation of privacy in the thing seized or in the area searched at the time of the search.  See, Rawlings v. Kentucky, 448 U.S. 98 (1980); Kothe v. State, 152 S.W.3d 54, 59 (Tex. Crim. App. 2004).  The burden of establishing standing falls on the defendant when he challenges a search.  See, Kleason v. State, 560 S.W.2d 938, 941 (Tex. Crim. App. 1977).


Next, the defendant must show that the government conduct infringed on some expectation of privacy that society is prepared to recognize as reasonable.  For example, seizure of marihuana which is grown in “plain view” of passersby is not a “search,” and the constitutional protections against unlawful searches and seizures do not apply because there is no reasonable expectation of privacy in marihuana grown in plain view.  See, California v. Ciraolo, 476 U.S. 207 (1986).


In order to invoke the protections of the federal exclusionary rule the defendant must establish that the search in question involved “state action.”  See, Waller v. United States, 447 U.S. 649, 656-57 (1980).  The state exclusionary rule, however, is not so restrictive.  Evidence seized by a private person in violation of the constitution or laws of the United States or Texas may be suppressed.  See, TEX. CODE  CRIM. PROC. ANN. art. 38.23(a); Johnson v. State, 939 S.W.2d 586 (Tex. Crim. App. 1996).  


The defendant bears the initial burden of producing evidence that rebuts the presumption of proper police conduct.  See, Russell v. State, 717 S.W.2d 7, 9 (Tex. Crim. App. 1986).  A defendant satisfies this burden by proving that a search or seizure occurred without a warrant.  See, Bishop v. State, 85 S.W.3d 819, 822 (Tex. Crim. App. 2002).  If the defendant establishes a warrantless search or seizure the burden of proof shifts to the state to show that the search or seizure was conducted pursuant to a warrant or was reasonable.  Id.  If the state relies on a warrant to justify the search or seizure, the state bears the burden of exhibiting the warrant and supporting affidavit to the trial judge.  See, Cannady v. State, 582 S.W.2d 467, 469 (Tex. Crim. App. 1979); Miller v. State, 736 S.W.2d 643, 648 (Tex. Crim. App. 1987).
  The state, however, has no obligation to exhibit the warrant to the trial judge unless the defendant first establishes his standing to challenge the legality of the search.  See, Handy v. State, 189 S.W.3d 296, 299 (Tex. Crim. App. 2006).  If there was no warrant, or the state cannot produce one, the state must establish by a preponderance of the evidence that the search or seizure was reasonable and supported by probable cause.  Russell v. State, supra at 10.  If the state claims the search is justified by consent, it must show by clear and convincing evidence that the consent was freely and voluntarily given.  Dickey v. State, 716 S.W.2d 499 (Tex. Crim. App. 1986); State v. Ibarra, 953 S.W.2d 242 (Tex. Crim. App. 1997).
To File or Not to File


The primary purpose of a motion to suppress is to keep the state from using incriminating evidence against the defendant at trial.  A motion to suppress, however, may also be used as a device to discover evidence in the possession of the state.  A successful motion to suppress may shape the course of the trial or may even result in the case being dismissed if the suppressed evidence is essential to the state’s case.  It should be kept in mind, though, that the state has the right to appeal the granting of a motion to suppress.  TEX. CODE CRIM. PROC. ANN. art. 44.01(5).  Under some circumstances, therefore, it may be wise to wait until the time of trial and object to the admission of the illegally obtained evidence when it is offered by the state in order to keep the state from appealing the decision to exclude the evidence from the trial.  See, Id. (state may not appeal granting of motion to suppress if jeopardy has attached).  There is no requirement that an objection to illegally seized evidence be made pretrial by way of a motion to suppress.  A defense attorney may always object when the evidence is offered during the trial.  See, Roberts v. State, supra.

The State Exclusionary Rule


The state exclusionary rule is found in TEX. CODE CRIM. PROC. ANN. art. 38.23.  That statute reads as follows:

(a) No evidence obtained by an officer or other person in violation of any provisions of the Constitution or laws of the State of Texas, or of the Constitution or laws of the United States of America, shall be admitted in evidence against the accused on the trial of any criminal case.

In any case where the legal evidence raises an issue hereunder, the jury shall be instructed that if it believes, or has a reasonable doubt, that the evidence was obtained in violation of the provisions of this Article, then and in such event, the jury shall disregard any such evidence so obtained.

(b) It is an exception to the provisions of Subsection (a) of this Article that the evidence was obtained by a law enforcement officer acting in objective good faith reliance upon a warrant issued by a neutral magistrate based on probable cause.

The state exclusionary rule, unlike the federal exclusionary rule, has been interpreted to apply to private citizens as well as law enforcement officers.  See, State v. Johnson, 939 S.W.3d 586 (Tex. Crim. App. 1996).  The exclusionary rule, however, does not apply to impeachment evidence.  See, Manns v. State, 122 S.W.3d 171 (Tex. Crim. App. 2003). 
Recent Search and Seizure Decisions

United States v. Grubbs, 547 U.S. 90 (2006)

Issues:  
Whether the United States Constitution forbids anticipatory search 


warrants.



Whether the Fourth Amendment requires that a triggering condition 


for an anticipatory search warrant be included in the warrant itself.

Facts:  
Defendant was arrested for possession of child pornography after police served an anticipatory warrant at his residence and seized a videotape depicting child pornography.  The warrant was “anticipatory” because it was conditioned upon defendant’s receipt of the video through the mail.  Defendant moved to suppress the evidence of the search on the grounds that (1) anticipatory warrants violate the Fourth Amendment, and (2) the search at issue violated the Fourth Amendment because the officers serving the warrant failed to inform defendant of the triggering condition for the warrant.  The Ninth Circuit held that the search violated the Fourth Amendment on the ground that the police had to show the triggering events for an anticipatory warrant to the person being searched. 

Held: 
The Court held that anticipatory search warrants are not categorically unconstitutional so long as there is probable cause (established by affidavit) at the time the warrant is issued to believe that contraband will be at the place described.  The Court further held that the police’s failure to show the triggering events for the anticipatory warrant to the defendant did not violate the Fourth Amendment.  The Court reasoned that the Fourth Amendment specifies only two things that a warrant must describe: (1) the place to be searched, and (2) the persons or things to be seized.  Therefore, a warrant does not need to include the triggering event for an anticipatory search warrant to pass constitutional muster.

Georgia v. Randolph, 547 U.S. 103 (2006)

Issue:
Whether a physically present co-inhabitant’s refusal to consent to search renders a warrantless search unreasonable under the Fourth Amendment.

Facts:
The defendant was charged with possession of cocaine after police discovered cocaine during a warrantless search of his residence.  The defendant moved to suppress the cocaine on the basis that he expressly refused to consent to the warrantless search.  The district court denied the motion to suppress because the police had obtained the consent of the defendant’s estranged wife to search the residence.  The state court of appeals reversed the trial court’s ruling and the state supreme court affirmed the court of appeals’ ruling.

Held:
The Court held that a physically present co-inhabitant’s refusal to consent to the search renders a warrantless search unreasonable under the Fourth Amendment.  The Court emphasized its prior holding that overnight houseguests have a legitimate expectation of privacy in their temporary quarters.  The Court reasoned that a co-inhabitant should have at least as much of an expectation of privacy.  The Court acknowledged that its holding brings into question the viability of prior cases such as United States v. Matlock, 415 U.S. 164 and Illinois v. Rodriguez, 497 U.S. 177.  The Court recalled that in Matlock, where the search was held to be constitutional, the defendant was not present with an opportunity to object to the search.  However, he was in a police car not far away.  In Rodriguez, the defendant was asleep in the residence and the police might have awakened him and requested consent before they entered with only the consent of the co-inhabitant.  Accordingly, the Court drew what it admitted to be a thin line:  “[I]f a potential defendant with self-interest in objecting is in fact at the door and objects, the co-tenant’s permission does not suffice for a reasonable search, whereas the potential objector, nearby but not invited to take part in the threshold colloquy, loses out.” 

Hudson v. Michigan, 126 S.Ct. 2159 (2006)

Issue: 
Whether a violation of the knock-and-announce rule requires suppression of all evidence found in the search.  

Facts:
The defendant was charged with drug possession after police executed a search warrant at his home and discovered drugs.  The defendant moved to suppress the drugs on the ground that the police violated the Fourth Amendment’s knock-and-announce rule, which requires police to wait 20-30 seconds after knocking and announcing their presence before entering the home.  The trial court granted the defendant’s motion, but the state court of appeals reversed the trial court’s ruling on interlocutory appeal.  The Michigan Supreme Court denied review.

Held:
The Court first noted that the state did not dispute the violation of the knock-and-announce rule.  The Court then reviewed the public policy considerations underlying the knock-and-announce rule: (1) an unannounced entry may provoke violence from the surprised resident; (2) an unannounced entry might result in the destruction of the door, whereas the resident would most often open the door upon the knock-and-announce; and (3) “those elements of privacy and dignity that can be destroyed by sudden entrance.”  Because the interests that were violated as a result of the failure to knock and announce had nothing to do with the seizure of the evidence, the Court declined to apply the exclusionary rule.  In holding that the violation of the rule did not require suppression, the Court emphasized that the exclusionary rule is applied only “where its deterrence benefits outweigh its substantial social costs.”  Notably, the Court held that suppression of the evidence was not necessary to deter the police from violating the knock-and-announce rule.  Instead, the Court noted that sufficient deterrence already exists in the form of civil rights suits and internal police discipline.

Samson v. California, 126 S.Ct. 2193 (2006)

Issue:  Whether a suspicion-less search of a California parolee violated the Fourth Amendment.

Facts:
The defendant parolee was charged with drug possession after a police officer detained and searched him.  The search was warrantless and the officer conceded that he stopped and searched the defendant only because he knew he was a parolee.  The defendant moved to suppress the drugs under the Fourth Amendment and the trial court denied the motion.  The defendant was ultimately convicted and the state court of appeals affirmed the judgment.  The state supreme court declined to review the case.

Held:
The Court began by noting that the defendant had signed an agreement to be subject to search and seizure without or without a warrant or probable cause as a condition of his parole.  The Court also emphasized that a parolee has “severely diminished” privacy expectations because the parolee is still completing the terms of his sentence, only he is doing so out of physical custody.  The Court also acknowledged the state’s “overwhelming interest” in supervising parolees because of the likelihood that they will commit future crimes.  In holding that the search at issue did not violate the Fourth Amendment, the Court acknowledged that some states and the federal government require an individualized level of suspicion separate and apart from the Fourth Amendment before searching a parolee.

Gutierrez v. State, 221 S.W.3d 680 (Tex. Crim. App. 2007)

Issue:  Whether the defendant voluntarily consented to a search of his home.

Facts:  The state and the defendant presented widely disparate accounts of the facts underlying the voluntariness of the defendant’s consent to search his home.  The only undisputed fact was that the defendant signed the consent form after the police had already entered the home.  The trial court denied the motion to suppress.

Held:
The Court of Criminal Appeals restated the burden of proof on the state to establish by clear and convincing evidence that the consent was given voluntarily.  The Court of Criminal Appeals then reviewed the evidence in the light most favorable to the trial court’s decision to deny the motion to suppress.  Because the trial court had resolved all credibility issues in favor of the state, the Court of Criminal Appeals upheld the denial of the defendant’s motion to suppress.

Johnson v. State, 226 S.W.3d 439 (Tex. Crim. App. 2007)

Issue:
Whether a homeowner consented to the search of her home by placing a 911 call for assistance.

Facts:
The defendant called 911 and told the police she had just shot her husband in self-defense.  The police went to the home and found the husband dead on the living room floor.  After the defendant was placed in the patrol car, police conducted an initial investigation including a search of the residence.  The defendant moved to suppress evidence obtained during that search because the police did not have a warrant.  The motion to suppress was denied.

Held:
The Court of Criminal Appeals held that the search of the residence was valid as a consent search: “By calling 911 and asking the police to come to her home, appellant consented to the police entry and to their initial investigation of the death of her husband.”  The Court of Criminal Appeals explained that when a homeowner makes a 911 call and requests immediate assistance because of an emergency, he or she is consenting to: (1) the arrival and entry of the responding officers to resolve that emergency, and (2) absent any evidence of the revocation of that consent, an objectively reasonable limited investigation by the responding officers into the emergency that the homeowner reported.

Alameda v. State, No. PD-0231-06, 2007 WL 1828371 (Tex. Crim. App. 2007)

Issue:  Whether a parent may vicariously consent to the recording of a child’s telephone conversations.  

Facts:
While the defendant was going through a divorce, he moved in with the 12 year old victim and her mother.  After the defendant moved out, the mother became suspicious that the defendant and her daughter were secretly communicating.  The mother started recording her daughter’s telephone conversations without her knowledge.  Those intercepted conversations revealed a sexual relationship between the girl and the defendant.  The defendant objected to the admissibility of the conversations on the grounds that they were intercepted without his consent and in violation of TEX. CODE CRIM. PROC. ANN. art. 38.23.  

Held:
The Court of Criminal Appeals held that the trial court properly admitted tape recordings of the telephone conversations between the minor and the defendant.  The Court noted the absence of Texas case law on the issue of vicarious consent and therefore relied on Pollock v. Pollock, 154 F.3d 601 (6th Cir. 1998), as articulating the factors for valid vicarious consent: “vicarious consent is acceptable if the parent had an objectively reasonable, good-faith belief that consenting for the child was in the child’s best interest.”  Alameda, 2007 WL 1828371 *3.  The Court also rejected the defendant’s argument that because the minor was thirteen years old, she was capable of actual consent.  The Court concluded that the minor’s capability of actual consent did not foreclose the parent’s ability to vicariously consent on her behalf. Id. at *3.
State v. Kelly, 204 S.W.3d 808 (Tex. Crim. App. 2006)

Issue:  
Whether the state may obtain the results of a blood test done for medical purposes with a grand jury subpoena.
Facts: 
While driving, the defendant was involved in a car accident and taken to an emergency room for medical treatment.  For medical purposes, the defendant’s blood was drawn by a phlebotomist and hospital testing revealed that the defendant’s blood–alcohol concentration was above the legal limit.  Police officers came to the emergency room and asked the defendant for a blood specimen; she refused.  Several days later, the state obtained her hospital blood test results through a grand-jury subpoena.  The defendant moved to suppress the blood test results, asserting that the phlebotomist assaulted her in the emergency room and drew her blood without her consent.  During the hearing on the motion to suppress, the phlebotomist testified that when he informed the defendant that he was going to draw her blood, she did not affirmatively refuse, and the phlebotomist interpreted the lack of refusal to be consent.  No one testified that the defendant expressly refused permission for the blood draw.  The trial court granted the motion to suppress.  The state appealed and the court of appeals reversed.

Held:
The Court of Criminal Appeals held that by sticking out her arm and acquiescing in response to the phlebotomist’s statement that “I’m here to draw your blood,” the defendant did not “refuse” the blood draw.  Therefore, the trial court’s finding that the defendant refused consent was not supported by the record.  The court of appeals decision overturning the granting of the motion to suppress was affirmed.
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