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It goes without saying that a defendant who enters a guilty plea on the advice of counsel may attack the voluntary and intelligent character of the guilty plea by showing that the advice he received from his counsel was not reasonably effective.  See, McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449, 25 L.Ed.2d 763 (1970); Tollett v. Henderson, 441 U.S. 258, 267, 93 S.Ct. 1602, 1608, 36 L.Ed.2d 235 (1973).  But what about the advice a defendant receives from his attorney to plead not guilty?  May a not guilty plea be rendered involuntary because of the advice of counsel or the lack of advice from counsel?

The United States Court of Appeals for the Fifth Circuit in the case of United States v. Faubion, 19 F.3d 226 (5th Cir. 1994) found it hard to imagine that an attorney could be ineffective for advising a client to assert his right to a trial, or perhaps more specifically, in not advising a client to plead guilty.  Faubion was convicted of armed bank robbery following a trial at which she entered a not guilty plea.  In a post-conviction motion pursuant to 28 U.S.C. §2255, Faubion complained that her trial attorney was ineffective for not advising her to plead guilty because, if she had pled guilty, she would have received a two-level reduction in her guideline level for acceptance of responsibility pursuant to U.S.S.G.  §3E1.1 and therefore would have received a lower sentence.  The Fifth Circuit characterized Faubion’s claim as follows:

Faubion contends that her counsel’s performance was deficient because he recommended going to trial instead of pleading guilty.  She charges that, “[g]iven the overwhelming evidence against me, no reasonable person would have taken the case to trial.”  This argument is unusual, to say the least.  Usually a prisoner challenges an attorney’s advice to plead guilty.  With excellent hindsight, prisoners often contend that, had they gone to trial, they would have presented a stellar defense and, ultimately, received an acquittal.  The originality of Faubion’s claim outpaces it merit, however.  Her claim fails the second prong of the Strickland test:  She has failed to demonstrate how she was harmed by going to trial instead of pleading guilty.

Id. at 228-29 (footnotes omitted).

While claims such as Faubion’s may be unusual, as noted by the Fifth Circuit, there is no reason they should not be raised more often.  An attorney’s advice to plead not guilty may be just as incompetent as an attorney’s advice to plead guilty.

The now familiar standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) provides the framework for judging the effectiveness of counsel’s advice.  Pursuant to Strickland, a defendant claiming that his attorney was ineffective must first demonstrate that “counsel’s representation fell below an objective standard of reasonableness.”  Id. at 688, 104 S.Ct. at 2064.  Then, if counsel’s representation was deficient, “[t]he defendant must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id. at 694, 104 S.Ct. at 2068.

The Fifth Circuit purported to follow Strickland in dismissing Faubion’s ineffective assistance of counsel claim.  The Fifth Circuit, however, did not adequately consider the nature of the attorney’s advice to proceed to trial and whether it fell below an objective standard of reasonableness.  Nor did the Fifth Circuit properly apply the prejudice prong of Strickland.  

In evaluating the importance of an attorney’s advice in connection with a not guilty plea, the case of Childress v. Johnson, 103 F.3d 1221 (5th Cir. 1997) is instructive.  There the Fifth Circuit said

In repeatedly applying the Supreme Court’s teaching, we have stated that one of the most precious applications of the Sixth Amendment may well be in affording counsel to advise a defendant concerning whether he should enter a guilty plea.  ... It is clear that a defendant is entitled to the effective assistance of counsel in determining how to plead and in making his plea, and can attack his conviction collaterally if he is not given this right.

Id. at 1227 (citations and quotation marks omitted).

The Childress court understood the need for good legal advice on what plea should be entered to a charge.  Childress is consistent with Strickland v. Washington, supra where the Supreme Court looked to “[p]revailing norms of practice as reflected in American Bar Association standards” for direction in “determining what is reasonable” conduct on the part of an attorney.  466 U.S. at 688, 104 S.Ct. at 2065.  The American Bar Association, in its Model Code of Professional Responsibility, Ethical Consideration 7-7 (1992) describes the standard a lawyer must follow in this situation as follows: 

A defense lawyer in a criminal case has the duty to advise his client fully on whether a particular plea to a charge appears to be desirable.

In other words, an attorney has the duty “to advise the defendant of the available options and possible consequences” of the different pleas that may be entered to a criminal charge.  Beckham v. Wainwright, 639 F.2d 262, 267 (5th Cir. 1981)(citation omitted).

Thus, just as an attorney must give reasonably competent advice in connection with a guilty plea, so too must an attorney give reasonably competent advice in connection with a not guilty plea.  It is not enough to set a case for trial because the client wants a trial without first explaining the advantages and disadvantages of going to trial to the client.  There are some cases, where the evidence is overwhelming, in which it would be ineffective to not at least try to dissuade a client from entering a not guilty plea.  As the Supreme Court pointed out in United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984):

If there is no bona fide defense to the charge, counsel cannot create one and may disserve the interests of his client by attempting a useless charade.

Id. at 656 n. 19, 104 S.Ct. at 2045 n. 19.  The Faubion court should therefore have taken seriously Faubion’s complaint that her lawyer did not tell her about the overwhelming nature of the evidence against her.

The Fifth Circuit in Faubion failed to recognize the simple truth that a client may indeed be harmed by insisting on his day in court and that a lawyer may be ineffective for just going along with the client.  The Court thus turned a blind eye to the conduct of Faubion’s attorney.  In addition, the Court misapplied the Strickland test.  The Fifth Circuit found no prejudice to Faubion because it was unlikely, according to the Court, that Faubion would have received a different sentence following a guilty plea than she received following a trial.  While this is certainly a dubious proposition with the current structure of the United States Sentencing Guidelines, the more important point here is the flawed application of Strickland to the facts of Faubion’s claim.

It is not proper to decide whether a person’s punishment would be the same following a not guilty plea as it would be following a guilty plea.  Rather, the reviewing court should determine first, whether the attorney’s advice that resulted in the not guilty plea was reasonably competent.  If it was not, the court should then determine whether the defendant would have entered a guilty plea instead of a not guilty plea if he had received competent advice.  This would make the standard for evaluating the voluntariness of a not guilty plea in relation to the advice of counsel the same as the standard for evaluating a guilty plea.  See, Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 370, 88 L.Ed.2d 203 (1985).  This, of course, is as it should be.

To answer the question posed at the beginning of this article, clearly a not guilty plea may be involuntary if the client is not advised of all the consequences of such a plea and if the client is not advised of the advantages and disadvantages of pleading guilty.  The decision on what plea to enter is, of course, the client’s.  The client, however, has a right to receive competent advice that will assist him or her in making that decision.  A lawyer who does not provide competent advice in connection with a not guilty plea should expect to be held to the same standard as a lawyer who does not provide competent advice in connection with a guilty plea.  The day may come when challenges to not guilty pleas are not the unusual event the Fifth Circuit found them to be in Faubion.
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