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The line between civil litigation and criminal prosecution is blurred when a civil and criminal case occur on the same subject.  Often the lawyers involved in the civil suit will attempt to influence or control the course and disposition of the criminal prosecution and in some cases have completely taken over the prosecutor’s job.  This paper is a review of the law in this area and an argument against allowing this practice with a focus on federal cases addressing the subject.

The Fifth Circuit decided long ago that the appointment of an interested prosecutor in a criminal case may be a due process violation.  Brotherhood of Locomotive Firemen & Engineermen v. United States, 411 F.2d 312, 319 (5th Cir. 1969).  The key to determining whether the participation of a private attorney in a public prosecution rises to the level of a due process violation is the amount of control the private attorney exercises over the prosecution.  See, Powers v. Hauck, 399 F.2d 322, 325 (5th Cir. 1968).  As long as the District Attorney retains control and management of the prosecution, the Fifth Circuit generally finds no due process violation.  See, e.g. Woods v. Linahan, 648 F.2d 973, 977 (5th Cir. 1981).

In 1990, the Fifth Circuit reversed sua sponte three criminal contempt convictions because the district court appointed as special prosecutors lawyers for the Securities and Exchange Commission who were involved in a civil suit against the alleged contemnors that was the basis for the contempt action.  United States ex rel Securities Exchange Commission v. Carter, 907 F.2d 484 (5th Cir. 1980).  The SEC attorneys acted independently of the control of the United States Attorney in managing the prosecution.  Id. at 487.  The Fifth Circuit relied on a then recent Supreme Court decision, Young v. United States ex rel Vuitton Et Fils, S.A., 481 U.S. 787, 107 S.Ct. 2124, 95 L.Ed.2d 740 (1987), for the proposition “that courts should not appoint special prosecutors who have an extraneous interest in the case that may create ‘the appearance of impropriety.’”  United States v. ex rel S.E.C. v. Carter, supra at 486 (citing Young v. United States, supra, 481 U.S. at 806, 107 S.Ct. 2137)(emphasis in original).  The Fifth Circuit found that the SEC attorneys’ previous involvement in the underlying civil case created a potential for conflict and an appearance of impropriety.”  Id. at 488.

Although the Fifth Circuit in Carter did not say explicitly whether it was reversing the contempt convictions based on a due process violation or based on an exercise of the Court’s supervisory powers, the Court’s citation to Brotherhood of Locomotive Firemen and Engineermen v. United States, supra implies, at least that the participation of the SEC attorneys in the criminal prosecution violated due process.  Id. at 486 n.1.  Carter can thus be read for the proposition that it violates due process to allow lawyers who were actively involved in civil litigation against a criminal defendant to also prosecute a criminal case against the defendant that arises out of the same facts as the civil case.

East v. Scott, 55 F.3d 996 (5th Cir. 1995) considered the question of whether the participation of a private prosecutor in a capital murder prosecution violated due process.  The Court cited the Supreme Court decision in Young but indicated that since it was decided pursuant to the Supreme Court’s supervisory authority rather than as a matter of constitutional law that it was not binding on the due process issue before the Court.  Instead, the Court looked to the Fourth Circuit decision in Person v. Miller, 854 F.2d 686 (4th Cir. 1988), cert. denied, 489 U.S. 1011, 109 S.Ct. 1119, 103 L.Ed.2d 182 (1989) for guidance.  According to the Fifth Circuit, the Fourth Circuit concluded “that a private prosecutor must effectively control a prosecution to violate the accused’s due process rights.”  Id. at 1001.  This means that the private prosecutor must control crucial prosecutorial decisions such as “whether to prosecute, what target of prosecution to select, what investigative powers to utilize, what sanctions to seek, plea bargains to strike, or immunities to grant.”  Id. (quoting Person v. Miller, supra at 664).  The Fifth Circuit agreed that this was the proper framework within which to analyze a claimed violation of due process.  Id.  Because the appellant’s allegations raised the inference that the private prosecutor effectively controlled the prosecution and thus established a prima facie due process violation, the Fifth Circuit remanded to the District Court with instructions that the appellant be allowed to conduct discovery to further develop his claim.  Id. at 1001-02.

In Faulder v. Johnson, 81 F.3d 515 (5th Cir. 1996), the Fifth Circuit emphasized that there “is no per se constitutional prohibition against the use of special prosecutors.”  Id. at 517.  The constitution is violated, however, when the district attorney does not retain control of the prosecution, the special prosecutor is guilty of conduct prejudicial to the defendant, or the rights of the defendant are not duly observed.  Id. (citing Powers v. Hauck, supra at 325).

The law is clear that permitting a private attorney to control the criminal prosecution of a defendant would violate the defendant’s right to due process.  If the private attorney targets the defendant for prosecution and then gathers the evidence upon which the prosecution was based by using his own investigative resources this is a likely due process violation.  Allowing the private attorney to control the trial itself without supervision from the District Attorney is also a due process violation. 

Turning control of a prosecution over to any private attorney would violate the defendant’s right to due process.  Turning control of the prosecution over to an attorney who had sued the defendant civilly based on the same conduct for which the defendant was criminally prosecuted or who represents the victim of the offense makes the violation even more egregious.  See, United States ex rel Securities Exchange Commission v. Carter, supra.  On this point, the opinion of the Supreme Court in Young v. United States ex rel Vuitton Et Fils S.A., supra is instructive.  The Supreme Court said in Young that 

. . . appointment of an interested prosecutor creates an appearance of impropriety that diminishes faith in the fairness of the criminal justice system in general.

Id., 486 U.S. at 811, 107 S.Ct. at 2139.  The court in Young further stated:

Private attorneys appointed to prosecute a criminal contempt action represent the United States, not the party that is the beneficiary of the court order allegedly violated.  As we said in Gompers, criminal contempt proceedings arising out of civil litigation “are between the public and the defendant, and are not a part of the original cause.”  221 U.S. at 445, 31 S.Ct., at 499.  The prosecutor is appointed solely to pursue the public interest in vindication of the court’s authority.  A private attorney appointed to prosecute a criminal contempt therefore certainly should be as disinterested as a public prosecutor who undertakes such a prosecution.

If a Justice Department attorney pursued a contempt prosecution for violation of an injunction benefitting any client of that attorney involved in the underlying civil litigation, that attorney would be open to a charge of committing a felony under §208(a).  Furthermore, such conduct would violate the ABA ethical provisions, since the attorney could not discharge the obligation of undivided loyalty to both clients where both have a direct interest.  The Government’s interest is in dispassionate assessment of the propriety of criminal charges for affronts to the Judiciary.  The private party’s interest is in obtaining the benefits of the court’s order.  While these concerns sometimes may be congruent, sometimes they may not.  A prosecutor may be tempted to bring a tenuously supported prosecution if such a course promises financial or legal rewards for the private client.  Conversely, a prosecutor may be tempted to abandon a meritorious prosecution if a settlement providing benefits to the private client is conditioned on a recommendation against criminal charges.

Id., 486 U.S. at 805, 107 S.Ct. at 2136 (footnote omitted).  “Justice must satisfy the appearance of justice, and a prosecutor with conflicting loyalties presents the appearance of precisely the opposite.”  Id., 481 U.S. at 811-12, 107 S.Ct. at 2140 (internal quotation marks and citation omitted).

In fact, a private attorney’s involvement in prosecuting a defendant is totally inconsistent with the stated role of a prosecutor in American society when the private attorney has an interest in the case.  As the Supreme Court noted in Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed. 1314 (1935):

“The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done.  As such, he is in a peculiar and very definite sense the servant of the law, the two-fold aim of which is that guilt shall not escape or innocence suffer.  He may prosecute with earnestness and vigor-indeed, he should do so.  But, while he may strike hard blows, he is not at liberty to strike foul ones.  It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one.”

The requirements that a public prosecutor deal fairly and ensure that justice is achieved do not necessarily carry over to a private attorney acting as a special prosecutor.  This is particularly true when the private attorney has an interest other than the public’s interest at stake.  Regardless of whether the private attorney may appear to change hats when he accepts the role of prosecutor, the reality is that private litigators operate under different rules than public prosecutors, and therefore it is improper to allow a private attorney to control a criminal prosecution.
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