 SEQ CHAPTER \h \r 1
OBTAINING POST CONVICTION RELIEF


FOR DEPORTABLE OFFENSES

INTRODUCTION

Recent revisions to the federal statutes which govern post conviction relief have radically altered the entire landscape of the writ process.  For the criminal practitioner, post conviction state and federal writs now immediately follow the appellate process.  However, in many instances, the immigration consequences of prior convictions are not realized for several years after the conviction becomes final.   In most instances, the immigration practitioner must seek relief from the consequences of guilty pleas which were entered long before current immigration consequences were enacted.  Rather than a broad discussion of writ practice and procedure, this discussion is limited to the most common circumstances ordinarily confronted: attempting to set aside a prior guilty plea in order to avoid deportation.  


When

In the discussion of who, what, when, where and why file for post conviction relief, the question “when” has attained preeminence.  Time limitations drastically limit the types of relief that may be sought.  The clock starts running when a conviction becomes “final”.  In the context of a guilty plea, the conviction becomes final when the time for filing a notice of appeal has expired, which is 30 days after the judgment is signed. Tex R. App. Proc 26.2(1)  If an appeal was taken, the conviction becomes “final” when the time for seeking relief via a writ of certiorari has expired, which is 90 days after the final appellate opinion was rendered. See Clay v. United States, 123 S.Ct 1072 (2003) If an appeal was taken to the intermediate courts of appeal, the conviction becomes final 90 days after that decision was rendered.  If a petition for discretionary review was sought, the conviction becomes final 90 days after the Court of Criminal Appeals’ decision on that petition.  


While there is no time limit for filing a State writ of habeas corpus under Tex.Code Crim.Proc.Art. 11.07 (appendix A), subsequent relief to the federal district court pursuant to 28 U.S.C. 2254 (appendix C),  may be sought only within one (1) year from the date from which the conviction became “final”.  See 28 USC 2244(d)  The time during which a properly filed 11.07 writ is pending tolls this one year limitation.   EXAMPLE 1: A guilty plea is entered January 1, 2003.  No appeal is taken.  If no 11.07 writ is filed before January 1, 2004, further relief via a 2254 writ is time barred. 

 EXAMPLE 2: A guilty plea is entered January 1, 2003.  An 11.07 writ is filed October 31, 2003.  The11.07 writ is denied January 1, 2004.  The petitioner has two months (the balance of the year that not been tolled) to file a 2254 writ.  If the writ is not filed by March 1, 2004, a 2254 writ is time barred.  

EXAMPLE 3: A guilty plea is entered January 1, 2003.  An appeal is taken and the appeal is affirmed June 1, 2003.  A petition for discretionary review is denied January 1, 2004.  The conviction becomes final on April 1, 2004.  (The 90 day window for filing a writ of cert.)  An 11.07 writ is then filed October 31, 2004.  That writ is denied April 1, 2005.  The petitioner has 6 months from that date (approximately October 31, 2005) to file his 2254 writ.


A twist on the one year limitation rule also applies to newly discovered evidence.  As discussed below, post conviction relief may be sought outside the one year window for newly discovered evidence.  However, the one year limitation begins to run when the new evidence was or should have been discovered through the exercise of due diligence. 28 USC 2244(d)(D)  Again, the pendency of a State writ tolls the one year limitation period.  

How

Both the State and federal courts have promulgated forms for filing post conviction writs.  (See appendix B-11.07 form; appendix D-2254 form; appendix E-2254 successive petition and appendix F-2255 motion for relief from a federal conviction)   These forms were intended to make submissions succinct.  A review of these forms clearly indicates that the courts want a concise statement of the factual basis for the claim coupled with a reference to the statutory or constitutional basis for the relief.    The courts do not appreciate and will strike writs containing the type of legal argumentation and citation to authority customarily found in briefs.  If such legal argumentation is necessary to the relief sought, a brief in support of the writ may be filed under separate cover.  The forms are self explanatory and were meant to be crafted to be simple enough that an inmate can complete them without legal assistance.  (Of course, these intentions have never been realized.)   


In order to complete the forms, information garnered from the indictment, judgment, sentence, and plea papers is necessary.  Therefore, as a practical matter, any practitioner should obtain a certified copy of the trial court’s file, the court reporter’s transcription of the plea (if one was taken), copies of any appeal briefs and appellate opinions, and a detailed statement from the client concerning the circumstances of his case before attempting to complete the form.  


Where

The 11.07 writ is filed in the district court of conviction.   While the judge of that court does not grant or deny relief, the judge does make recommendations to the Court of Criminal Appeals.  Board of Pardons and Paroles v, Eighth Court of Appeals, 910 S.W.2d 481 (Tex. Crim. App. 1995) The judge also must resolve any factual disputes concerning the record and, therefore, conducts any necessary evidentiary hearings.  The Court of Criminal Appeals then acts on these recommendations and grants (seldom) or denies (typically) the relief requested. Oftentimes the district court will forward the record to the Court of Criminal Appeals with a boilerplate recommendation that relief be denied even when factual disputes are apparent in the record. The applicant must be diligent in demanding a hearing to resolve disputes. Most often, an objection to the district court’s findings must be filed with the Court of Criminal Appeals. The objection should request a remand to resolve the specific factual disputes raised. In many counties it seems that the court will forward the findings without notice to counsel so the writ must be constantly monitored.

   A 2254 motion is filed in the district court in the federal division where the State conviction was obtained.  The federal district court judge has the authority to grant or deny relief and his decisions are then appealable to the United States Courts of Appeals and ultimately, the United States Supreme Court.   


Since relief is so seldom granted by the Court of Criminal Appeals, most practitioners believe that meaningful review is obtained only at the federal level.  Thus, the importance of adherence to the one year time limit is apparent.


Who


Regardless of the legitimacy of a claim for relief, the applicant must be under some nature of “restraint” in order to be eligible to file both state and federal writs.  “Restraint” is a broad term that includes actual confinement, a probationary status, or a parole status.See     However, for the applicant who does not fall within one of these three categories, the eligibility requirements differ between state and federal practice, with the state courts being (surprisingly) more liberal in granting review.  In the state system, detrimental consequences, including, particularly, deportation consequences, satisfy the “restraint” requirement.   11.07(c)


In the federal system, once a conviction is final and the applicant has been discharged from incarceration, probation, or parole, the federal court will not entertain a claim from the applicant under either 28 USC 2254 or 2255. Maleng v. Cook 109 S.Ct 1923, 1926(1983)   One narrow exception has been carved out of this exclusionary rule.  If a prior final conviction is used to enhance a pending sentence, the applicant can collaterally attack the final conviction by claiming either 1) the prior conviction was uncounseled (the applicant had no attorney at the time of the disposition) or 2) “possibly” the applicant is factually innocent of the prior conviction.  In either event, it’s unlikely that an applicant filing a claim for relief to avoid immigration consequences in federal court will be able to obtain jurisdiction if his incarceration or supervision status is over.

Lackawanna County District Attorney v. Coss 121 S.Ct 1567(2001)


What

The kinds of claims that will merit relief in a post conviction writ of habeas corpus are extremely limited.  A number of procedural bars have been constructed to prevent the majority of claims from qualifying for relief.  A short summary of these barriers follows:  

1. 
Unexhausted claims: If an appeal was taken and the claim for relief could have been raised on direct appeal but was not, the state courts will not consider the claims .See, e.g. Ex parte Gardner 959 S.W.2d 189 (Tex.Crim. App. 1994) then federal review of the claim is prohibited pursuant to 28 USC 2244.  The reasoning is that the federal court will not grant relief from a state conviction if the proper state authorities were not given the opportunity in the first instance to correct the defect.  This unexhausted claim rule applies not only to the legal arguments but also to the factual support for the claims.  Federal courts will not entertain evidence presented for the first time in the district court when the opportunity existed to have the appropriate state authority consider the factual basis.   This rule has the ultimate effect of rendering the federal writ a mere duplication of the state 11.07 writ.  If the state writ is defective or inadequate, the federal writ seldom survives.  

2. 
Independent and adequate state grounds: If an appeal was taken from the underlying conviction and the issue was raised on appeal, then the Court of Criminal Appeals will generally consider the matter settled and not revisit the issue in an 11.07 proceeding. See e.g. Ex parte Schuessler,(Tex.Crim.App. 1993) Likewise, the federal court will only consider review of a state appellate decision if the state appellate opinion represents an essentially outrageous interpretation of established constitutional law. 28 USC 2254(d) Federal courts will not review state decisions which do not impinge upon constitutional rights.  Finally, the federal courts will not review claims that, while possibly infringing upon constitutional rights, were decided on independent state procedural rules.    In essence, any claims on state evidentiary rulings, statutory procedures, and the interpretation of state enactments, are not grounds for relief in federal court unless a constitutional right is directly affected. Examples of claims  that affect constitutional rights are Brady  v. Maryland claims, (government failed to disclose favorable or exculpatory material evidence), false light claims under Napue v. Illinois (government intentionally portrayed the evidence in a false light) racial bias in jury selection under Batson.v. Kentucky, and , of course, ineffective assistance of counsel under Strickland v. Washington
3. 
Successive writs:   The purpose behind the 1995 amendment to Article 11.07, as well as the enactment of AEDPA, was to limit each convicted person one chance at post conviction relief.  The successive writ rule practically prohibits an applicant from filing a second claim for relief if a first writ has already been denied.    The exceptions to this rule are quite narrow.  Either the applicant must bring forward newly discovered evidence that could not have been obtained at the time of the first writ through the exercise of due diligence (for example: a belated recantation by an assault victim) or the applicant must claim application of a new rule of law which is given retroactive effect.  11.07(4) , 2244 (b)(2) All to often, inmates file the initial 11.07 writ without benefit of counsel. These writs virtually never contain an adequate factual basis for the claims made and often omit or overlook other meritorious claims. However, these writs act to bar further writs on claims that should have been raised and often preclude much deserved relief. It is therefore crucial that an independent investigation of the writ history be done at the inception of the case. 


A summary of the foregoing principles may be distilled into the following simple rules: if the applicant had a trial lost and appealed, he is effectively barred from revisiting the appellate claims.  However, he can claim that his attorney botched the trial and was ineffective.  If the applicant had a trial and did not appeal, virtually the only claim he can raise is that his attorney botched the trial and was ineffective.  If the applicant decides to claim that his trial attorney botched the trial and was ineffective, he cannot expect federal relief on the claim unless he is still incarcerated, on parole, or on probation.  The only other possibility is that the applicant has discovered evidence which would establish a claim of factual innocence and such evidence only recently came to light.  It’s no wonder that the application of these rules has reduced the writ process to a series of complaints about trial counsel.  


Establishing Ineffective Assistance
robert’s article

   The writ must be supported by evidence every bit as extensive as the trial record..Writs lacking a factual basis are refused.  See Ex parte McPherson, 32 SW3d 860 (Tex. Crim. App. 2003) Ex parte San Miguel, 973 SW.2d 310 (Tex.Crim. App. 1998)  Likewise, a writ supported by the applicant’s sworn allegation alone without other evidentiary affidavits and documentation is not sufficient to merit relief.  A  claim may be the basis for relief due to the ineffective assistance of counsel if it can be established that the failure(s) had a substantial injurious affect on the proceeding .Locjhart v. Fretwell 113SCt 838 (1993) Ex parte Barber 879 SW2d 889 (Tex.Crim. App. 1994) However, it has long been the rule in the Fifth Circuit that the mere allegation of the applicant unsupported by other evidence is not sufficient to even state a claim for relief.


It is by now a well established, although fairly recent, policy that claims of ineffective assistance of counsel are not favored on appeal in our state court system. Thompson v. State, 9S.W.3d 808, 813-814 (Tex.Crim.App. 1999), Jackson v. State, 973 S.W.2d 954, 957 (Tex.Crim.App. 1998). Moreover, attempts to “undo” a guilty plea meet rigorous resistance. A review of plea papers typically reveals an extensive discussion by the trial court aimed at eliminating the possibility that the client was admonished in a different fashion than the court.  For example, the client is routinely asked if he was promised anything other than that stated in the written plea bargain.  The client is also informed that his conviction may be subject him to deportation if he is not a citizen.  Finally, the court ascertains if a factual basis for the plea exists.  In order to overcome such a record, as well as the strong presumptions attached to these waivers and admissions, the applicant must make a showing that he was poorly advised.     Regardless of how ridiculous or unfathomable the trial attorney’s actions appear to be, the courts now routinely recite the mantra that “trial counsel might have had a strategic reason for performing the way he did”  Since counsel rarely testifies at trial, the review of ineffective assistance claims is relegated to the writ process where affidavits or testimony may be taken from the attorneys.


By and large, the applicant seeking relief  in order to avoid deportation will be contesting a guilty plea since guilty plea dispositions constitute over 90% of total criminal dispositions.  The following steps are essential in investigating a claim of ineffectiveness.

FIRST: Counsel will need to fully examine the client concerning the client’s expectations at the time of the plea as well as any representations made to him by counsel and finally, the factual validity of the underlying charge.  

SECOND: As noted above, certified copies of the court’s file as well as a transcript of the plea colloquy must be obtained. 

THREE:, Counsel must locate family members or friends who conferred with the applicant’s attorney and can confirm that promises or misrepresentations occurred.  These promises or misrepresentations must go to the heart of the decision to enter a guilty plea.  In other words, if the applicant is now claiming that he did not know he would be deported, he must not only show that his attorney promised him he would avoid deportation but also that he plead solely to avoid the consequence of deportation. 

FOURTH: Counsel should be prepared to investigate the underlying charge by obtaining police reports and talking to the witnesses (if they can still be located) in order to establish that the applicant had a viable defense to the underlying claim and gave up the real opportunity for an acquittal.  A claim of bad advice concerning the decision to plead guilty is moot if a final conviction was inevitable. See Hill v.Lockhart 106 S.Ct 366 (1985)  

FIFTH: In every case, counsel should anticipate that the trial lawyer will be contacted and asked to give an affidavit concerning the advice provided.  Therefore, logic dictates that trial counsel be contacted before the writ is filed so that his version of the discussions can be discovered and a rebuttal established.  


For those cases in which an appeal was prosecuted, the same approach is necessary.  The trial record, the appeal briefs, and the opinions must be reviewed.  Counsel should pay particular attention to discovering appellate claims that could have been made on appeal but were not.  Likewise, if appellate claims were made, counsel should scrutinize how the claims were raised and presented. Some fruitful areas of review are 

1. Evidentiary objections: every evidentiary objection raised on appeal is disposed of with the notation that counsel didn’t make the correct objection at trial. 

2. Jury charge. Jury instructions are dismissed by claiming that the proper charge was not requested, that the charge requested was unclear, or that the factual basis for the charge was not made clear to the trial judge.

3.Unadmitted evidence or defenses.  Evidence which was tendered but not admitted is often deemed to be the fault of a lack of proper predicate by the trial counsel. 

4. Uncalled witnesses. Often witnesses with material evidence to present can be located after trial, particularly those referred to in the trial record. 


 In essence, the entire case must be reinvestigated from scratch.  Also, trial counsel must be given the opportunity to explain his decisions concerning the witnesses called, the objections made, the instructions requested, etc.It is no surprise that the cost of an effective writ presentation is often greater than the original trial fee.    

APPENDIX A

Art. 11.07. [119] [167] [157] Procedure after conviction without death penalty

 Sec. 1. This article establishes the procedures for an application for writ of habeas corpus in which the applicant seeks relief from a felony judgment imposing a penalty other than death.

 Sec. 2. After indictment found in any felony case, other than a case in which the death penalty is imposed, and before conviction, the writ must be made returnable in the county where the offense has been committed.

 Sec. 3. (a) After final conviction in any felony case, the writ must be made returnable to the Court of Criminal Appeals of Texas at Austin, Texas.

 (b) An application for writ of habeas corpus filed after final conviction in a felony case, other than a case in which the death penalty is imposed, must be filed with the clerk of the court in which the conviction being challenged was obtained, and the clerk shall assign the application to that court. When the application is received by that court, a writ of habeas corpus, returnable to the Court of Criminal Appeals, shall issue by operation of law.  The clerk of that court shall make appropriate notation thereof, assign to the case a file number (ancillary to that of the conviction being challenged), and forward a copy of the application by certified mail, return receipt requested, or by personal service to the attorney representing the state in that court, who shall answer the application not later than the 15th day after the date the copy of the application is received.  Matters alleged in the application not admitted by the state are deemed denied.

 (c) Within 20 days of the expiration of the time in which the state is allowed to answer, it shall be the duty of the convicting court to decide whether there are controverted, previously unresolved facts material to the legality of the applicant's confinement.  Confinement means confinement for any offense or any collateral consequence resulting from the conviction that is the basis of the instant habeas corpus.  If the convicting court decides that there are no such issues, the clerk shall immediately transmit to the Court of Criminal Appeals a copy of the application , any answers filed, and a certificate reciting the date upon which that finding was made.  Failure of the court to act within the allowed 20 days shall constitute such a finding.

 (d) If the convicting court decides that there are controverted, previously unresolved facts which are material to the legality of the applicant's confinement, it shall enter an order within 20 days of the expiration of the time allowed for the state to reply, designating the issues of fact to be resolved.  To resolve those issues the court may order affidavits, depositions, interrogatories, and hearings, as well as using personal recollection.  Also, the convicting court may appoint an attorney or a magistrate to hold a hearing and make findings of fact.  An attorney so appointed shall be compensated as provided in Article 26.05 of this code.  It shall be the duty of the reporter who is designated to transcribe a hearing held pursuant to this article to prepare a transcript within 15 days of its conclusion.  After the convicting court makes findings of fact or approves the findings of the person designated to make them, the clerk of the convicting court shall immediately transmit to the Court of Criminal Appeals, under one cover, the application, any answers filed, any motions filed, transcripts of all depositions and hearings, any affidavits, and any other matters such as official records used by the court in resolving issues of fact.

 Sec. 4. (a) If a subsequent application for writ of habeas corpus is filed after final disposition of an initial application challenging the same conviction, a court may not consider the merits of or grant relief based on the subsequent application unless the application contains sufficient specific facts establishing that:

 (1) the current claims and issues have not been and could not have been presented previously in an original application or in a previously considered application filed under this article because the factual or legal basis for the claim was unavailable on the date the applicant filed the previous application;  or

 (2) by a preponderance of the evidence, but for a violation of the United States Constitution no rational juror could have found the applicant guilty beyond a reasonable doubt.

 (b) For purposes of Subsection (a)(1), a legal basis of a claim is unavailable on or before a date described by Subsection (a)(1) if the legal basis was not recognized by and could not have been reasonably formulated from a final decision of the United States Supreme Court, a court of appeals of the United States, or a court of appellate jurisdiction of this state on or before that date.

 (c) For purposes of Subsection (a)(1), a factual basis of a claim is unavailable on or before a date described by Subsection (a)(1) if the factual basis was not ascertainable through the exercise of reasonable diligence on or before that date.

 Sec. 5. The Court of Criminal Appeals may deny relief upon the findings and conclusions of the hearing judge without docketing the cause, or may direct that the cause be docketed and heard as though originally presented to said court or as an appeal.  Upon reviewing the record the court shall enter its judgment remanding the applicant to custody or ordering his release, as the law and facts may justify.  The mandate of the court shall issue to the court issuing the writ, as in other criminal cases.  After conviction the procedure outlined in this Act shall be exclusive and any other proceeding shall be void and of no force and effect in discharging the prisoner.

 Sec. 6. Upon any hearing by a district judge by virtue of this Act, the attorney for applicant, and the state, shall be given at least seven full days' notice before such hearing is held.

 Sec. 7. When the attorney for the state files an answer, motion, or other pleading relating to an application for a writ of habeas corpus or the court issues an order relating to an application for a writ of habeas corpus, the clerk of the court shall mail or deliver to the applicant a copy of the answer, motion, pleading, or order.

APPENDIX B (FORM 11.07)

CAUSE NO. __________

COURT OF CRIMINAL APPEALS OF TEXAS

APPLICATION FOR A WRIT OF HABEAS CORPUS SEEKING RELIEF FROM FINAL FELONY CONVICTION UNDER 

CODE OF CRIMINAL PROCEDURE, ARTICLE 11.07

APPLICANT:


DATE OF BIRTH: 

4. 
What court entered the judgment of conviction you want relief from: 

5. 
What was the cause number in the trial court?

6. 
What was the trial judge’s name?

7. 
What was the date of judgment?

8. 
What was the length of the sentence?

9. 
Who assessed punishment?
Judge   or   Jury

10. 
What offense or offenses were you convicted of (all counts)?


11. 
What was your plea?  (Check one)


(A)
Not guilty

_____

(B)
Guilty


____


(C)
Nolo Contendere
____

If you entered a guilty plea to one count or indictment, and a not guilty plea to another count or indictment, give details: N/A

12. 
Did you have a jury trial?
(Check One)


(A)
Jury

____


(B)
Judge Only
____

13. 
Did you testify at the guilt/innocence phase of trial?

Yes  
or
 NO 

14. 
Did you testify at the sentencing phase of trial?

Yes 
or
NO  

15. 
Did you appeal from the judgment of conviction?

Yes
or
No

16. 
If you did appeal, answer the following questions:


(A)
Which court of appeals?                    


(B)
What was the cause number?


(C)
What was the decision ?



(D)
What was the date of the decision?


(E)
Did you file a petition for discretionary review?




If your answer to (e) was “yes,” answer the following questions:


(F)
What was the cause number in the Court of Criminal Appeals? 


(G)
What was the decision?
       


(H)
What was the date of the decision? 

17. 
Have you previously filed an application for writ of habeas corpus under Article 11.07 for relief from this conviction?


Yes     or 
No

If your answer to (14) was “yes,” answer the following questions:


(A)
What was the Court of Criminal Appeals writ number?



(B)
What was the decision?



(C)
What was the date of decision?



(D)
What is the reason the current claims were not presented and could not have been presented in an earlier application?


18. 
Do you have any petition or appeal pending in any court, either state of federal, attacking the same conviction?

Yes
or
 NO  

19. 
If you are presenting a claim for time credit, have you presented the claim to the time credit resolution system of the Texas Department of Criminal Justice - Institutional Division?
Yes
or
No 


(A)
If your answer to (17) was “yes” answer the following questions:



What was the date of decision?



Why are you not satisfied with the decision?


(B)
If your answer to (17) was “no,” why have you not presented the claim to the time credit resolution system of the Texas Department of Criminal Justice - Institutional Division?   

20. 
State concisely every ground on which you claim that you are being unlawfully confined.  Summarize briefly the facts supporting each ground.  If necessary, you may attach pages stating additional grounds and facts supporting the grounds.


(A)
What is your Ground Number One?



FACTS 


VERIFICATION

Inmate’s Declaration


I, ____________________, being presently incarcerated in ______________ Unit, declare under penalty of perjury that according to my belief the foregoing information and allegations of the application are true and correct.

Signed on _____________________.

SIGNATURE OF APPLICANT

____________________________________

SIGNATURE OF ATTORNEY

Address of Attorney:


APPENDIX C

§ 2244. Finality of determination

(a) No circuit or district judge shall be required to entertain an application for a writ of habeas corpus to inquire into the detention of a person pursuant to a judgment of a court of the United States if it appears that the legality of such detention has been determined by a judge or court of the United States on a prior application for a writ of habeas corpus, except as provided in section 2255.

(b)(1) A claim presented in a second or successive habeas corpus application under section 2254 that was presented in a prior application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus application under section 2254 that was not presented in a prior application shall be dismissed unless--

(A) the applicant shows that the claim relies on a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was previously unavailable;  or

(B)(i) the factual predicate for the claim could not have been discovered previously through the exercise of due diligence;  and

(ii) the facts underlying the claim, if proven and viewed in light of the evidence as a whole, would be sufficient to establish by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would have found the applicant guilty of the underlying offense.

(3)(A) Before a second or successive application permitted by this section is filed in the district court, the applicant shall move in the appropriate court of appeals for an order authorizing the district court to consider the application.

(B) A motion in the court of appeals for an order authorizing the district court to consider a second or successive application shall be determined by a three-judge panel of the court of appeals.

(C) The court of appeals may authorize the filing of a second or successive application only if it determines that the application makes a prima facie showing that the application satisfies the requirements of this subsection.

(D) The court of appeals shall grant or deny the authorization to file a second or successive application not later than 30 days after the filing of the motion.

(E) The grant or denial of an authorization by a court of appeals to file a second or successive application shall not be appealable and shall not be the subject of a petition for rehearing or for a writ of certiorari.

(4) A district court shall dismiss any claim presented in a second or successive application that the court of appeals has authorized to be filed unless the applicant shows that the claim satisfies the requirements of this section.

(c) In a habeas corpus proceeding brought in behalf of a person in custody pursuant to the judgment of a State court, a prior judgment of the Supreme Court of the United States on an appeal or review by a writ of certiorari at the instance of the prisoner of the decision of such State court, shall be conclusive as to all issues of fact or law with respect to an asserted denial of a Federal right which constitutes ground for discharge in a habeas corpus proceeding, actually adjudicated by the Supreme Court therein, unless the applicant for the writ of habeas corpus shall plead and the court shall find the existence of a material and controlling fact which did not appear in the record of the proceeding in the Supreme Court and the court shall further find that the applicant for the writ of habeas corpus could not have caused such fact to appear in such record by the exercise of reasonable diligence.

(d)(1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus by a person in custody pursuant to the judgment of a State court.  The limitation period shall run from the latest of--

(A) the date on which the judgment became final by the conclusion of direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State action in violation of the Constitution or laws of the United States is removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by the Supreme Court, if the right has been newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could have been discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post- conviction or other collateral review with respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation under this subsection.

APPENDIX D 

MODEL FORM FOR USE IN APPLICATIONS FOR HABEAS CORPUS UNDER 28 U.S.C. § 2254
Name __________________________________________________________________________ Prison number _________________________________________________________________ Place of confinement _________________________________________________________  _______________________________________________________________________________ United States District Court ____________ District of _________________________ Case No. _____________________________________________________________________

(To be supplied by Clerk of U.S. District Court)

________________________________________, PETITIONER (Full name) v. ________________________________________, RESPONDENT (Name of Warden, Superintendent, Jailor, or authorized person having custody of petitioner) and

THE ATTORNEY GENERAL OF THE STATE OF _________________________________________  ________________________________, ADDITIONAL RESPONDENT.

(If petitioner is attacking a judgment which imposed a sentence to be served in the future, petitioner must fill in the name of the state where the judgment was entered.  If petitioner has a sentence to be served in the future under a federal judgment which he wishes to attack, he should file a motion under 28 U.S.C. § 2255, in the federal court which entered the judgment.)

PETITION FOR WRIT OF HABEAS CORPUS BY A PERSON IN STATE CUSTODY

Instructions--Read Carefully

(1) This petition must be legibly handwritten or typewritten, and signed by the petitioner under penalty of perjury.  Any false statement of a material fact may serve as the basis for prosecution and conviction for perjury.  All questions must be answered concisely in the proper space on the form.

(2) Additional pages are not permitted except with respect to the facts which you rely upon to support your grounds for relief.  No citation of authorities need be furnished.  If briefs or arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) Upon receipt of a fee of $5 your petition will be filed if it is in proper order.

(4) If you do not have the necessary filing fee, you may request permission to proceed in forma pauperis, in which event you must execute the declaration on the last page, setting forth information establishing your inability to prepay the fees and costs or give security therefor.  If you wish to proceed in forma pauperis, you must have an authorized officer at the penal institution complete the certificate as to the amount of money and securities on deposit to your credit in any account in the institution.  If your prison account exceeds $_________, you must pay the filing fee as required by the rule of the district court.

(5) Only judgments entered by one court may be challenged in a single petition.  If you seek to challenge judgments entered by different courts either in the same state or in different states, you must file separate petitions as to each court.

(6) Your attention is directed to the fact that you must include all grounds for relief and all facts supporting such grounds for relief in the petition you file seeking relief from any judgment of conviction.

(7) When the petition is fully completed, the original and two copies must be mailed to the Clerk of the United States District Court whose address is _______ ______________________________________________________________________________

(8) Petitions which do not conform to these instructions will be returned with a notation as to the deficiency.

                                   PETITION

 1.  Name and location of court which entered the judgment of conviction under

       attack _________________________________________________________________

       ________________________________________________________________________

 2.  Date of judgment of conviction ___________________________________________

 3.  Length of sentence _______________________________________________________

 4.  Nature of offense involved (all counts) __________________________________

       ________________________________________________________________________

       ________________________________________________________________________

       ________________________________________________________________________

 5.  What was your plea? (Check one)

     (a)  Not guilty [ ]

     (b)  Guilty [ ]

     (c)  Nolo contendere [ ]

     If you entered a guilty plea to one count or indictment, and a not guilty

       plea to another count or indictment, give details: _____________________

       ________________________________________________________________________

       ________________________________________________________________________

 6.  Kind of trial: (Check one)

     (a)  Jury [ ]

     (b)  Judge only [ ]

 7.  Did you testify at the trial?

     Yes [ ] No [ ]

 8.  Did you appeal from the judgment of conviction?

     Yes [ ] No [ ]

 9.  If you did appeal, answer the following:

     (a)  Name of court _______________________________________________________

     (b)  Result ______________________________________________________________

     (c)  Date of result ______________________________________________________

10.  Other than a direct appeal from the judgment of conviction and sentence,

       have you previously filed any petitions, applications, or motions with

       respect to this judgment in any court, state or federal?

     Yes [ ] No [ ]

11.  If your answer to 10 was "yes," give the following information:

     (a)  (1)  Name of court __________________________________________________

          (2)  Nature of proceeding ___________________________________________

                 ______________________________________________________________

          (3)  Grounds raised _________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

          (4)  Did you receive an evidentiary hearing on your petition,

                 application or motion?

               Yes [ ] No [ ]

          (5)  Result _________________________________________________________

          (6)  Date of result _________________________________________________

     (b)  As to any second petition, application or motion give the same

            information:

          (1)  Name of court __________________________________________________

          (2)  Nature of proceeding ___________________________________________

                 ______________________________________________________________

          (3)  Grounds raised _________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

          (4)  Did you receive an evidentiary hearing on your petition,

                 application or motion?

               Yes [ ] No [ ]

          (5)  Result _________________________________________________________

          (6)  Date of result _________________________________________________

     (c)  As to any third petition, application or motion, give the same

            information:

          (1)  Name of court __________________________________________________

          (2)  Nature of proceeding ___________________________________________

                 ______________________________________________________________

          (3)  Grounds raised _________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

          (4)  Did you receive an evidentiary hearing on your petition,

                 application or motion?

               Yes [ ] No [ ]

          (5)  Result _________________________________________________________

          (6)  Date of result _________________________________________________

     (d)  Did you appeal to the highest state court having jurisdiction the

            result of action taken on any petition, application or motion?

          (1)  First petition, etc.            Yes [ ]           No [ ]

          (2)  Second petition, etc.           Yes [ ]           No [ ]

          (3)  Third petition, etc.            Yes [ ]           No [ ]

     (e)  If you did not appeal from the adverse action on any petition,

            application or motion, explain briefly why you did not: ___________

            ___________________________________________________________________

            ___________________________________________________________________

12.  State concisely every ground on which you claim that you are being held

       unlawfully. Summarize briefly the facts supporting each ground. If

       necessary, you may attach pages stating additional grounds and facts

       supporting same.

 Caution: In order to proceed in the federal court, you must ordinarily first

  exhaust your state court remedies as to each ground on which you request

  action by the federal court. If you fail to set forth all grounds in this

  petition, you may be barred from presenting additional grounds at a later

  date.

 For your information, the following is a list of the most frequently raised

  grounds for relief in habeas corpus proceedings. Each statement preceded by a

  letter constitutes a separate ground for possible relief. You may raise any

  grounds which you may have other than those listed if you have exhausted your

  state court remedies with respect to them. However, you should raise in this

  petition all available grounds (relating to this conviction) on which you

  base your allegations that you are being held in custody unlawfully.

 Do not check any of these listed grounds. If you select one or more of these

  grounds for relief, you must allege facts. The petition will be returned to

  you if you merely check (a) through (j) or any one of these grounds.

     (a)  Conviction obtained by plea of guilty which was unlawfully induced or

            not made voluntarily with understanding of the nature of the charge

            and the consequences of the plea.

     (b)  Conviction obtained by use of coerced confession.

     (c)  Conviction obtained by use of evidence gained pursuant to an

            unconstitutional search and seizure.

     (d)  Conviction obtained by use of evidence obtained pursuant an unlawful

            arrest.

     (e)  Conviction obtained by a violation of the privilege against

            self-incrimination.

     (f)  Conviction obtained by the unconstitutional failure of the

            prosecution to disclose to the defendant evidence favorable to the

            defendant.

     (g)  Conviction obtained by a violation of the protection against double

            jeopardy.

     (h)  Conviction obtained by action of a grand or petit jury which was

            unconstitutionally selected and impaneled.

     (i)  Denial of effective assistance of counsel.

     (j)  Denial of right of appeal.

          A.   Ground one: ____________________________________________________

                 ______________________________________________________________

                 Supporting FACTS (tell your story briefly without citing cases

                 or law): _____________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

          B.   Ground two: ____________________________________________________

                 ______________________________________________________________

                 Supporting FACTS (tell your story briefly without citing cases

                 or law): _____________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

          C.   Ground three: __________________________________________________

                 ______________________________________________________________

                 Supporting FACTS (tell your story briefly without citing cases

                 or law): _____________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

          D.   Ground four: ___________________________________________________

                 ______________________________________________________________

                 Supporting FACTS (tell your story briefly without citing cases

                 or law): _____________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

                 ______________________________________________________________

13.  If any of the grounds listed in 12A, B, C, and D were not previously

       presented in any other court, state or federal, state briefly what

       grounds were not so presented, and give your reasons for not presenting

       them: __________________________________________________________________

       ________________________________________________________________________

       ________________________________________________________________________

       ________________________________________________________________________

14.  Do you have any petition or appeal now pending in any court, either state

       or federal, as to the judgment under attack?

     Yes [ ] No [ ]

15.  Give the name and address, if known, of each attorney who represented you

       in the following stages of the judgment attacked herein:

     (a)  At preliminary hearing ______________________________________________

            ___________________________________________________________________

     (b)  At arraignment and plea _____________________________________________

            ___________________________________________________________________

     (c)  At trial ____________________________________________________________

            ___________________________________________________________________

     (d)  At sentencing _______________________________________________________

            ___________________________________________________________________

     (e)  On appeal ___________________________________________________________

            ___________________________________________________________________

     (f)  In any post-conviction proceeding ___________________________________

            ___________________________________________________________________

            ___________________________________________________________________

     (g)  On appeal from any adverse ruling in a post-conviction proceeding

            ___________________________________________________________________

            ___________________________________________________________________

            ___________________________________________________________________

16.  Were you sentenced on more than one count of an indictment, or on more

       than one indictment, in the same court and at the same time?

     Yes [ ] No [ ]

17.  Do you have any future sentence to serve after you complete the sentence

       imposed by the judgment under attack?

     Yes [ ] No [ ]

     (a)  If so, give name and location of court which imposed sentence to be

            served in the future: _____________________________________________

            ___________________________________________________________________

     (b)  And give date and length of sentence to be served in the future: ____

            ___________________________________________________________________

     (c)  Have you filed, or do you contemplate filing, any petition attacking

            the judgment which imposed the sentence to be served in the future?

          Yes [ ] No [ ]

 Wherefore, petitioner prays that the Court grant petitioner relief to which he

  may be entitled in this proceeding.

                                ______________________________

                                Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct.  Executed on __________________. (date)

_______________________________________________________________________________

Signature of Petitioner

IN FORMA PAUPERIS DECLARATION

______________________________________________

[Insert appropriate court]

DECLARATION IN SUPPORT

OF REQUEST

TO PROCEED

IN FORMA PAUPERIS
________________________ (Petitioner)


v.

________________________ (Respondent(s) )

I, ________________, declare that I am the petitioner in the above entitled case;  that in support of my motion to proceed without being required to prepay fees, costs or give security therefor, I state that because of my poverty I am unable to pay the costs of said proceeding or to give security therefor;  that I believe I am entitled to relief.

 1. Are you presently employed?  Yes [ ] No [ ]

a. If the answer is "yes," state the amount of your salary or wages per month, and give the name and address of your employer. ________________________________________________________________________________ ______________________________________________________________________________

b. If the answer is "no," state the date of last employment and the amount of the salary and wages per month which you received. ________________________________________________________________________________ ______________________________________________________________________________

 2. Have you received within the past twelve months any money from any of the following sources?

a. Business, profession or form of self-employment?  Yes [ ] No [ ]

b. Rent payments, interest or dividends?  Yes [ ] No [ ]

c. Pensions, annuities or life insurance payments?  Yes [ ] No [ ]

d. Gifts or inheritances? Yes [ ] No [ ]

e. Any other sources? Yes [ ] No [ ]

If the answer to any of the above is "yes," describe each source of money and state the amount received from each during the past twelve months.  ____________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ ______________________________________________________________________________

 3. Do you own cash, or do you have money in a checking or savings account?

Yes [ ] No [ ] (include any funds in prison accounts.)

If the answer is "yes," state the total value of the items owned. ______________ _______________________________________________________________________________ ______________________________________________________________________________

 4. Do you own any real estate, stocks, bonds, notes, automobiles, or other valuable property (excluding ordinary household furnishings and clothing)?

Yes [ ] No [ ]

If the answer is "yes," describe the property and state its approximate value. _ _______________________________________________________________________________ ______________________________________________________________________________

 5. List the persons who are dependent upon you for support, state your relationship to those persons, and indicate how much you contribute toward their support. ________________________________________________________________________________ _______________________________________________________________________________ ______________________________________________________________________________

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct.  Executed on __________________. (date)

_______________________________________________________________________________

Signature of Petitioner

Certificate

I hereby certify that the petitioner herein has the sum of $________ on account to his credit at the ________________ institution where he is confined.  I further certify that petitioner likewise has the following securities to his credit according to the records of said ________________ institution:  _________ _______________________________________________________________________________ _______________________________________________________________________________ ______________________________________________________________________________

  ___________________________________

                                     Authorized Officer of Institution


APPENDIX E

MODEL FORM FOR USE IN 28 U.S.C. § 2254 CASES INVOLVING A RULE 9 ISSUE

Form No. 9

United States District Court,

______________ District of ______________

Case No. ____________________

____________________, PETITIONER

v.

____________________, RESPONDENT

and

____________________, ADDITIONAL RESPONDENT

Petitioner's Response as to Why His Petition Should Not Be Barred Under Rule 9

Explanation and Instructions--Read Carefully

(I) Rule 9. Delayed or successive petitions.

(a) Delayed petitions.  A petition may be dismissed if it appears that the state of which the respondent is an officer has been prejudiced in its ability to respond to the petition by delay in its filing unless the petitioner shows that it is based on grounds of which he could not have had knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the state occurred.

(b) Successive petitions.  A second or successive petition may be dismissed if the judge finds that it fails to allege new or different grounds for relief and the prior determination was on the merits or, if new and different grounds are alleged, the judge finds that the failure of the petitioner to assert those grounds in a prior petition constituted an abuse of the writ.

 (II)  Your petition for habeas corpus has been found to be subject to

         dismissal under rule 9(  ) for the following reasons(s): _____________

         ______________________________________________________________________

         ______________________________________________________________________

         ______________________________________________________________________

(III)  This form has been sent so that you may explain why your petition

         contains the defect(s) noted in (II) above. It is required that you

         fill out this form and send it back to the court within ________ days.

         Failure to do so will result in the automatic dismissal of your

         petition.

 (IV)  When you have fully completed this form, the original and two copies

         must be mailed to the Clerk of the United States District Court whose

         address is ___________________________________________________________

         ______________________________________________________________________

  (V)  This response must be legibly handwritten or typewritten, and signed by

         the petitioner under penalty of perjury. Any false statement of a

         material fact may serve as the basis for prosecution and conviction

         for perjury. All questions must be answered concisely in the proper

         space on the form.

 (VI)  Additional pages are not permitted except with respect to the facts

         which you rely upon in item 4 or 5 in the response. Any citation of

         authorities should be kept to an absolute minimum and is only

         appropriate if there has been a change in the law since the judgment

         you are attacking was rendered.

(VII)  Respond to 4 or 5 below, not to both, unless (II) above indicates that

         you must answer both sections.

RESPONSE

 1. Have you had the assistance of an attorney, other law-trained personnel, or writ writers since the conviction your petition is attacking was entered? Yes [ ] No [ ]

 2. If you checked "yes" above, specify as precisely as you can the period(s) of time during which you received such assistance, up to and including the present. ________________________________________________________________________________ ______________________________________________________________________________

 3. Describe the nature of the assistance, including the names of those who rendered it to you.  ___________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ ______________________________________________________________________________

 4. If your petition is in jeopardy because of delay prejudicial to the state under rule 9(a), explain why you feel the delay has not been prejudicial and/or why the delay is excusable under the terms of 9(a).  This should be done by relying upon FACTS, not your opinions or conclusions. __________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ ______________________________________________________________________________

 5. If your petition is in jeopardy under rule 9(b) because it asserts the same grounds as a previous petition, explain why you feel it deserves a reconsideration.  If its fault under rule 9(b) is that it asserts new grounds which should have been included in a prior petition, explain why you are raising these grounds now rather than previously.  Your explanation should rely on FACTS, not your opinions or conclusions.  ___________________________________  _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ _______________________________________________________________________________ ______________________________________________________________________________

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct.  Executed on __________________. (date)

_______________________________________________________________________________

Signature of Petitioner

APPENDIX F

§ 2255. Federal custody;  remedies on motion attacking sentence

A prisoner in custody under sentence of a court established by Act of Congress claiming the right to be released upon the ground that the sentence was imposed in violation of the Constitution or laws of the United States, or that the court was without jurisdiction to impose such sentence, or that the sentence was in excess of the maximum authorized by law, or is otherwise subject to collateral attack, may move the court which imposed the sentence to vacate, set aside or correct the sentence.

Unless the motion and the files and records of the case conclusively show that the prisoner is entitled to no relief, the court shall cause notice thereof to be served upon the United States attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and conclusions of law with respect thereto.  If the court finds that the judgment was rendered without jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to collateral attack, or that there has been such a denial or infringement of the constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate and set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial or correct the sentence as may appear appropriate.

A court may entertain and determine such motion without requiring the production of the prisoner at the hearing.

An appeal may be taken to the court of appeals from the order entered on the motion as from a final judgment on application for a writ of habeas corpus.

An application for a writ of habeas corpus in behalf of a prisoner who is authorized to apply for relief by motion pursuant to this section, shall not be entertained if it appears that the applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such court has denied him relief, unless it also appears that the remedy by motion is inadequate or ineffective to test the legality of his detention.

A 1-year period of limitation shall apply to a motion under this section.  The limitation period shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action in violation of the Constitution or laws of the United States is removed, if the movant was prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if that right has been newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review;  or

(4) the date on which the facts supporting the claim or claims presented could have been discovered through the exercise of due diligence.

Except as provided in section 408 of the Controlled Substances Act, in all proceedings brought under this section, and any subsequent proceedings on review, the court may appoint counsel, except as provided by a rule promulgated by the Supreme Court pursuant to statutory authority.  Appointment of counsel under this section shall be governed by section 3006A of title 18.

A second or successive motion must be certified as provided in section 2244 by a panel of the appropriate court of appeals to contain--

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a whole, would be sufficient to establish by clear and convincing evidence that no reasonable factfinder would have found the movant guilty of the offense;  or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was previously unavailable.

APPENDIX G

