INTRODUCTION TO MOTION TO DISMISS PROCEEDINGS

AND DISCHARGE DEFENDANT

Robert Udashen* and Gary A. Udashen**
The following motion was successfully used to obtain a dismissal of a Motion to Proceed to Adjudication of Guilt when the State filed the motion prior to the expiration of the probationary period but failed to obtain a warrant before the probation expired.  The same argument would apply to a motion to revoke regular probation.


NO. _____________________

THE STATE OF TEXAS


§
IN THE CRIMINAL DISTRICT 

§

VS.





§
COURT __________________

§

_____________________


§
_______ COUNTY, TEXAS


MOTION TO DISMISS PROCEEDINGS

AND DISCHARGE DEFENDANT
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW _______________, Defendant, and respectfully asks this Court to dismiss the proceedings pending against Defendant and to discharge Defendant from probation for the following reasons:

I.

On ________________, Defendant entered a plea of nolo contendere to the indictment in this cause and was placed on deferred adjudication probation for a period of ten years.

II.

On ________________, the State filed a Motion to Proceed with an Adjudication of Guilt.

III.

On ________________, Defendant’s period of probation expired.

IV.

On ________________, the _______ District Court issued a capias for Defendant’s arrest based on the State’s Motion to Proceed with an Adjudication of Guilt.  No capias or warrant was issued for Defendant’s arrest prior to the expiration of Defendant’s probation period.

V.

The deferred adjudication statute states that “[o]n violation of a condition of community supervision . . . the defendant may be arrested and detained as provided in Section 21 of this article.”  TEX. CODE CRIM. PROC. ANN. art. 42.12 Sec. 5(b).  Section 21 says that “[a]t any time during the period of community supervision the judge may issue a warrant for violation of any of the conditions of the community supervision and cause the defendant to be arrested.”  TEX. CODE CRIM. PROC. ANN. art. 42.12 Sec. 21(b)(emphasis added).  There is no statutory authority for a probation violation warrant to be issued after the expiration of the period of community supervision as was done in this case.  In fact, if the judge has not proceeded to an adjudication of guilt before the end of the community supervision period, “the judge shall dismiss the proceedings against the defendant and discharge him.”  TEX. CODE CRIM. PROC. ANN. art. 42.12 Sec. 5(c).

VI.

The deferred adjudication statute creates a jurisdictional prerequisite to the revocation of a deferred adjudication probation which is the issuance of a warrant before the end of the probationary term.  As the Court of Criminal Appeals explained in Prior v. State, 795 S.W.2d 179, 184 (Tex. Crim. App. 1990):

[W]e hold that a trial court has jurisdiction to revoke deferred adjudication probation . . . after the probationary term has expired, as long as both a motion alleging a violation of probationary terms is filed and a capias or arrest warrant is issued prior to the expiration of the term, followed by due diligence to apprehend the probationer and to hear and determine the allegations in the motion.***
The filing of a motion to proceed with an adjudication of guilt before the end of the probationary period is not enough, by itself, to invest a trial court with jurisdiction to revoke  probation after the probation has expired.  It has long been the rule that 

The mere fact that a motion has been filed during the probation term alleging a violation of the conditions of probation will not authorize revocation after such term has expired.  Only the court’s action authorizing the arrest of the probationer, followed by diligent effort to apprehend and hear and determine the claimed violation, can authorize revocation after the probation term has ended.

Prior v. State, supra at 183-84 (quoting Stover v. State, 365 S.W.2d 808, 809 (Tex. Crim. App. 1963); accord Langston v. State, 800 S.W.2d 553, 554 (Tex. Crim. App. 1990).

Any discretion this court has to revoke probation ended upon the expiration of the probation term without both a motion to revoke being filed and a capias being issued based upon that motion.  See, McBee v. State, 166 Tex. Crim. 562, 316 S.W.2d 748, 749 (Tex. Crim. App. 1958).

VII.

The failure of the District Court to issue a capias or warrant for the Defendant’s arrest prior to the expiration of the probationary period deprives this court of jurisdiction to take any action concerning the Defendant’s probation other than to dismiss the proceedings against the Defendant and discharge her from probation.

FOR THE ABOVE REASONS, Defendant respectfully requests that this motion be granted.

Respectfully submitted,

________________________________

Robert N. Udashen, P.C.

Bar Card No. 20369600

________________________________

Gary A. Udashen

Bar Card No. 20369590

MILNER, SORRELS, & UDASHEN

Attorneys for Defendant

CERTIFICATE OF SERVICE
On this ______ day of ________________________, 20_____, a true and correct copy of the foregoing Motion to Dismiss Proceedings and Discharge Defendant was delivered to the District Attorney of _________ County, Texas.

________________________________

Robert N. Udashen, P.C.

Gary A. Udashen


ORDER
On this day came on to be heard the Defendant's Motion to Dismiss Proceedings and Discharge Defendant and the Court, after considering same is of the opinion that said motion should be GRANTED.

IT IS THEREFORE ORDERED that the Defendant's community supervision period is hereby terminated, the Defendant is discharged from probation, and all proceedings in this cause are hereby dismissed.

SIGNED this _____ day of _________________________, 20____.

_______________________________

JUDGE PRESIDING
*Gary Udashen is a partner in Milner, Sorrels & Udashen in Dallas.  He is Board Certified in Criminal Law by the Texas Board of Legal Specialization and the National Board of Trial Advocacy.  He is a 1980 graduate of SMU School of Law and formerly served as Feature Articles Editor for the Voice for the Defense.  Mr. Udashen has spoken at criminal law seminars sponsored by the State Bar of Texas, the Texas Criminal Defense Lawyer’s Association and the Dallas County Criminal Defense Lawyer’s Association.  Mr. Udashen’s practice is limited to criminal trials and appeals.


**Robert Udashen is a partner in Milner, Sorrels & Udashen in Dallas and is an adjunct professor of criminal procedure at the S.M.U. Dedman School of Law.  He is Board Certified in Criminal Law by the Texas Board of Legal Specialization.  Mr. Udashen is a 1977 graduate of The University of Texas School of Law.  Mr. Udashen began his career with the Staff Counsel for Inmates at the Texas Department of Corrections.  Mr. Udashen’s practice is limited to criminal trials and appeals.


***The Court of Criminal Appeals recently disavowed any implication that “due diligence” is a third jurisdictional element of probation revocations.  Connally v. State, 983 S.W.2d 738, 741 (Tex. Crim. App. 1999).  The Court of Criminal Appeals, however, recently reaffirmed that two requirements must be met for a trial court to acquire jurisdiction to revoke probation.  The State must file a motion to revoke probation and the trial court must issue a capias based on that motion before the end of the probationary period.  Brecheisen v. State, 4 S.W.3d 761, 763 (Tex. Crim. App. 1999).
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